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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION
AT RI CHMOND, NOVEMBER 26, 2002
PETI TI ON OF

COURTHOUSE COVMUNI TY ESTATES CASE NO. PUE-2002-00417
ASSOCI ATI ON, | NC.

For injunction against Virginia

El ectric and Power Conpany d/ b/a
Dom ni on Virgi nia Power and for
Revocati on of approval to construct
and for Revocation of certificate of
publ i ¢ conveni ence and necessity for
t he Landst own- West Landi ng 230 kV
transm ssion |line and West Landing
subst ati on

FI NAL ORDER

Before the Comm ssion is the Petition of Courthouse Estates
Communi ty Association, Inc., for Injunction Against Virginia
El ectric and Power Conpany d/b/a Dom nion Virginia Power [sic]
and for Revocation of Approval to Construct and Revocation of a
Certificate of Public Convenience and Necessity for the
Landst own- West Landi ng 230 kV Transm ssion Line and West Landi ng
Substation ("Petition") filed on July 16, 2002. Courthouse
Estates Comunity Association, Inc. ("Courthouse Estates"),
asked the Conm ssion to enjoin the construction of a
transm ssion line and to revoke the certificate of public
conveni ence and necessity authorizing construction and operation

of the line. On August 6, 2002, Virginia Electric and Power
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Conpany, d/b/a Domi nion Virginia Power ("Dom nion Virginia
Power" or "Conpany"), filed its answer to the Petition and a
Motion to Dismss. Courthouse Estates subsequently filed a
reply to the notion to dism ss, and Dom nion Virginia Power
filed a response. |In addition, Courthouse Estates noved on
Sept enber 4, 2002, for leave to anend its petition. Dom nion
Virgi nia Power opposed anendnent.

The Conmmi ssion has considered the Petition and the ot her
pl eadi ngs. As we discuss in this Final Order, the Conmm ssion
wi |l grant Courthouse Estates' notion to anend its Petition.
The Conmm ssion also will grant the Conpany's notion to di sm ss.

According to the Petition, at 2-3, Courthouse Estates is an
associ ation of the owners of hones in the Courthouse Estates
subdivision in the City of Virginia Beach. Construction of
homes in the subdivision began in 1994. As expl ai ned by
Court house Estates, Dom nion Virginia Power is authorized to
construct and operate the Landstown-Wst Landing 230 kV
Transm ssion Line, which would cross sone lots in the Courthouse
Est at es subdi vision. The right-of-way of the |ine would be
adj acent to at |east 105 hones in the subdivision. (ld. at 3
and Attachment C.)

The Comm ssion authorized Dom nion Virginia Power to
construct and operate the Landstown-Wst Landing |ine and

granted a certificate of public conveni ence and necessity by



Order Ganting Application of January 28, 1992, Virginia Elec. &

Power Co., Case No. PUE-1991-00014, 1992 S.C.C. Ann. Rep. 267.
We did not require construction by a certain date or provide for
revocation of authority if construction had not commenced by a
certain date.

In support of its prayer to the Conm ssion to enjoin
Dom ni on Virginia Power fromconstructing the |ine, Courthouse
Estat es contends that residential devel opnment al ong the segnent
of the approved route crossing and adjacent to the Courthouse
Est at es subdi vi sion forecl oses construction. (Petition at 6-7.)
Court house Estates argues that 8§ 56-46.1 of the Code of Virginia
("Code") requires the Comm ssion to consider at any tinme the
i npact of a proposed transm ssion |line on the environnment, and
8§ 56-46.1 E enpowers the Conmi ssion to consider a different
route with reduced adverse inpact. (ld. at 8.)

Court house Estates al so argues that the certificate granted
for the Landstown-West Landing line in Case No. PUE-1991-00014
shoul d be revoked as provided by § 56-265.6 of the Code.

Domi nion Virginia Power, in the view of Courthouse Estates,

W illfully msrepresented material facts in its application for
the certificate: (1) the Conpany m srepresented the date for
putting the line in service -- while Dom nion Virginia Power

mai ntai ned that the |line was needed by 1997, the Conpany had not

constructed the line (id. at 8-9.); and (2) Dom nion Virginia



Power stated in a study supporting the application that the line
woul d not be constructed within 120 feet of a residence.

Court house Estates inplies that construction along the approved
route requires the line to pass within 120 feet or |ess of
residences. (ld. at 9.)

Domi nion Virginia Power filed an answer to the petition,
and substantive argunents are set out in its Mdtion to D sm ss
of August 6, 2002. The Conpany first relates the history of
Case No. PUE-1991-00014 and argues that all requirenments of
88 56-46.1 and 56-265.2 of the Code were satisfied. (Mtion to
Dismss at 2-5.) The Conpany al so nmai ntains that Courthouse
Est at es does not identify any basis for revocation of its
certificate as provided by 8§ 56-265.6 of the Code. (ld.
at 5-8.)

According to the Conpany, there is no nerit in Courthouse
Estates' argunent that the need for the |ine was m srepresented
in the application. Domnion Virginia Power's application in
Case No. PUE-1991-00014 included projections of growth in demand
based on informati on on devel opnent in Virginia Bach avail abl e
in 1991. Slower growth in actual demand than projected is not a
willful msrepresentation to the Commssion. (ld. at 7.) Wth
regard to proximty to residences, the Conpany again states that
no fact was m srepresented. The route proposed in 1991 did not

cone wthin 120 feet of any residence then in existence.



Further, Domi nion Virginia Power included in its application for
the certificate information on the Courthouse Estates
subdi vi si on, which was then only proposed, and the proximty of
t he proposed line. (l1d. and Attachnment 3.)

Dom nion Virginia Power also argues that 8 56-46.1 E, which
permts Comm ssion consideration of alternative routings, does
not apply beyond the tinme that the Conm ssion grants the
requested certificate. (ld. at 8-9.) Dom nion Virginia Power
al so argues that 8§ 56-247 of the Code, which enpowers the
Comm ssion to correct practices after an investigation supports
a finding of unreasonabl eness, cannot be invoked in |ieu of
8§ 56-265.6 to suspend or revoke a certificate. (1d.) Finally,

t he Conpany mai ntains that Courthouse Estates inproperly invoked
t he Conmission's injunctive powers and the doctrine of |aches.
(ld. at 10.)

As noted, the Conmission will grant Courthouse Estates
notion to anend its petition. Our Rules of Practice and
Procedure, 5 VAC 5-20-130, Amendnent of pleadings, provide that
| eave to anmend should be liberally granted. In its reply to the
nmotion to anend, Dom nion Virginia Power does not establish that
it would be prejudiced by its own docunent. |In addition, the
Conpany addresses the substance of the anmendnent in its response

to the notion, and the Comr ssion has a conpl ete record.



The Conmi ssion's conclusion that Domi nion Virginia Power's
notion to dismss the petition should be granted follows from
the statutes cited by the Conpany and Courthouse Estates. The
Comm ssi on has discussed at length its responsibilities for the
approval of proposed transm ssion |ines pursuant to 88 56-265.2

and 56-46.1 of the Code. See Appal achian Power Co., Case

No. PUE-1997-00766, 2001 S.C.C. Ann. Rep. 366, 367-68. W
explained in that order that the two statutes are interrelated,
and that the Comm ssion nust consider the statutory criteria in
both sections as a part of the whole. The approval process
| eading to the i ssuance of a certificate of conveni ence and
necessity cannot be divided into approval under one section or
t he other, as Courthouse Estates urges.

The interrelated nature of the two provisions of the Code
extends to the timng and notice requirenments for the
Comm ssion's proceedi ngs. Various provisions of § 56-46.1
suppl ement the general requirenents for notice and an
opportunity for hearing setout in 8 56-265.2 A Anong ot her
requi rements, 8 56-46.1 E provides for additional notice and
procedural rights to affected persons if it appears that a
different route should be considered. An exanple of the
application of these requirenents is found in the decision cited

above, Appal achian Power Co., 2001 S.C.C. Ann. Rep. at 366, 372.




Court houses Estates erroneously argues that this
suppl enental notice requirenent for a different route confers
continuing jurisdiction over the routing of a line after the
final order and the certificate of convenience and necessity are
issued. By its own wording, subsection E of 8 56-46.1 provides
only for notice and participation on an equal basis if the
Commi ssi on considers different routes before making a final
deci sion and issuing a certificate of public conveni ence and
necessity. Under Courthouse Estates' argunent, it appears that
an order permtting construction of a transm ssion |ine would
never be final.

As Courthouse Estates argues, 8 56-265.6 of the Code
enpowers us to investigate its allegation of willfu
m srepresentation of a material fact in obtaining the
certificate. |If such a msrepresentation is established, the
Comm ssi on may i npose sanctions, which nmay include revocation of
the certificate previously issued. Courthouse Estates all eges
inits Petition two willful msrepresentations made by Virginia
power to obtain the certificate. First, the Conpany stated that
the line was needed by 1997 and woul d be built by 1997. Next,
Domi nion Virgi nia Power represented that the |line would not be
within 120 feet of a residence.

As di scussed previously, Domnion Virginia Power addressed

both contentions in its nmotion to dismss, and we find these



expl anations establish that the Conpany nade no

m srepresentations. The Conpany's 1991 application and
virtually all other Comm ssion proceedi ngs concerni ng approval
of facilities involve projections of future events. The

Comm ssi on expects projections to reflect sound assunpti ons and
nmet hodol ogy, but experience teaches that projections may be in
error. Courthouse Estates does no nore than point to a
statement on the projected need and year of construction which
did not cone to pass. In light of the Comm ssion's experience
with utility projections, mssing this projected construction
date for a transm ssion project does not raise a factual issue
or establish a m srepresentation.

Turning to Courthouse Estates' second allegation, proximty
of the line to residences, the Conpany showed that the quotation
referred to proximty to residences existing at the tinme the
application was filed. The Comm ssion sees no factual issue
that nerits further devel opnent.

Court house Estates advances an argunent based on the powers
conferred on the Comm ssion by 8 56-247 of the Code to order
substitutions and changes in a public utility's "regul ations,
measurenents, practices, service or acts."” This power nay be
exerci sed upon conplaint and after investigation. Courthouse
Estates contends that the Conpany's delay in construction since

a certificate of convenience and necessity in 1992 is an



"unj ust, unreasonable [and] insufficient practi ce.
(Petition at 9.)
The Comm ssion is bound by the words of the statute. See

Commonweal th ex rel. Northern Va. Elec. Coop. v. Virginia Elec.

& Power Co., Case No. PUE-2001-00512, Final Oder of My 1,

2002, at 18. The Conmi ssion cannot exercise the powers
conferred by 8 56-247 as Courthouse Estates would wi sh. The
Code of Virginia, 8 56-235.1, and the decisions of this
Conmi ssion in numerous cases direct utilities to conserve
resources and to construct facilities only when required for
efficient and reliable service. Domnion Virginia Power stated
inits pleadings that construction was deferred when expected
growm h did not materialize and future devel opnment was uncertain.
Whil e we recogni ze that this delay has caused concern and
uncertainty in the Courthouse Estates subdivision, the
Conmi ssion cannot find that deferral of construction until
growm h requires is an unjust or unreasonable practice. In the
case before us, the Commssion finds that 8§ 56-247 is
i napplicable.?!

In its anmendnent to the petition filed on Septenber 4,
2002, Courthouse Estates adds allegations that Dom nion Virginia

Power has proposed to the U S. Arny Corps of Engineers a

1In addition, we reject Courthouse Estates' claimthat the doctrine of |aches
supports its request herein.



reali gnnent of a segnent of the proposed Landstown-Wst Landing
[ine. The anmendnment includes as "Exhibit A" a letter of
June 28, 2002, with attachnments, from Dom nion Virginia Power to
t he Corps of Engi neers.

Whil e the Conpany states in its letter that the realignnment
is wthin the bounds of the certificate issued in 1992,
Court house Estates differs. Courthouse Estates suggests that
the proposal to the Corps of Engi neers evidences, according to
t he amendnents, that Dom nion Virginia Power intends to violate
88 56-46.1 B and 56-265.2 of the Code. As Dominion Virginia
Power noted in its reply to the notion to anend, the letter was
part of continuing negotiations over wetlands permts. It is
specul ation to assune that any change in the routing of a
segnent of the line sone distance away will affect the
Court house Estates subdivision. To act on the Petition before
t he Conmi ssion, we need not reach the issue of whether a
possi bl e real i gnment di scussed in the Conpany- Corps of Engi neers
correspondence conplies with the 1992 certificate for the
Landst own- West Landing line. The Conmm ssion does not accept
Court house Estates' invitation to presune that there is now or
will be a violation of law. W have no basis to assune that
Dom nion Virginia Power will not (1) conply with the 1992
certificate, or (2) seek proper authorization for any altered

routing. The Conm ssion has adequate authority to act if the

10



Conmpany does not conply with all of the ternms of the
certificate.

While the Comm ssion will dismss the Petition, we
recogni ze that the delay in construction has been a cause for
concern. The Conmm ssion has continued to refine its process for
consi dering applications for approval of transm ssion |ines
since 1992. The Comm ssion now routinely includes as conditions
of the certificate an expiration date for the authority

conferred as well as other obligations. See Virginia Electric &

Power Co., Case No. PUE-2002-00180, Final Order of July 16,
2002. The Comm ssi on cannot now add conditions to the
certificate issued on January 28, 1992, which authorized the
Landst own- West Landi ng |i ne.

There are, however, a nunber of conditions on the
certificate and the authority to construct and operate inposed
by operation of law. As required by 8 56-46.2 of the Code,
Dom nion Virginia Power nust adhere to the National Electrical
Safety Code in constructing the Landstown-Wst Landing |ine.
The Conpany is limted by 8 56-49(2) of the Code in condemi ng
right-of-way within 60 feet of a dwelling. These provisions of
| aw require spacing between the transm ssion |ine and adj acent
structures. While 8 56-46.1 F of the Code provides that
approval of the line satisfies the requirenents of the City of

Virginia Beach's zoni ng ordi nance, Dom nion Virginia Power is

11



not exenpt fromany other local requirenents. Finally, the
Comm ssion has long held that approval to construct a |ine
pursuant to 88 56-46.1 and 56-265.2 of the Code does not exenpt
the utility fromconplying with all local, state, and federa
environnental requirenents. Thus, there are nunerous
constraints on Dom nion Virginia Power in constructing and
operating the Landst own-Wst Landing |ine.

Accordingly, IT IS ORDERED THAT:

(1) The notion of Courthouse Estates for |eave to anend
its petition filed on Septenber 4, 2002, is granted.

(2) The notion to dismss the petition filed by Dom ni on
Virginia Power on August 6, 2002, is granted, and this nmatter is

di sm ssed and renoved fromthe |list of pending cases.
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